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Abstract: The present work aims to investigate an unfortunately 
very difficult reality, that of immigration, where the relationship 
between legislators and judges has undergone moments of 
difficulty for some countries and demonstration of a lack of state 
responsibility towards human beings. Past solutions in matters 
of detention and expulsion for common law countries as 
Australia and the United Kingdom are now a reality. They have 
imposed the problem on the front line through new procedural 
mechanisms that ultimately have excluded judicial control, as a 
solution of the moment to save their territory and their global 
image. The challenges are open as well as the debates about 
immigration. Outside the European Union a “strong” reform 
could save the borders through a law that puts in the forefront 
the protection of the human being and the immigrant as a 


challenge for the next few years. 
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Introduction 

The opening of borders and the measures adopted in the states of 
the Union to prevent and block visa procedures (Aradau, 2023) 
put foreigners in a situation of continuous problems. Asylum 
seekers and migrants (Dastyari, Nethery, Hirsch, 2023) in the 
European context are subjects of continuous discussion and 
evolution. 

There are countries outside the European context such as the 
United Kingdom and Australia where in a dynamic way they 
have tried to observe migration differently from Europe 
applying a continuous, precise and rigid control (Giraudon, 
2003). 

The developments presented in such countries are quite 
symmetrical (Hirschl, 2014). They are based on the common 
law system showing a relative traditional judicial culture with 
particular roles where justice is relied on national systems. The 


constraints in front of migration policies in EU ask for greater 
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protection and safeguard. Such constraints have shown over 
time a culture that was based on legal relationships between 
migration and governance as well as the relationships between 


states in this sector that often do not bring concrete results. 


Border Protection through Externalization Policy and 
Asylum Protection According to Comparative Law 

In migration law, externalization means the acceptance of 
transnational characteristics at a global level that aims to protect 
the right to asylum (Geddes, 2005; Boswell, 2013; Camoni, 
2023). 

This creates an external dimension of asylum and migration 
policy as a dimension where externalization is considered 
directly and which implies that those seeking asylum transferred 
to another country and especially to a third country need more 
security and protection (Osso, 2023)'. In other words, we can 
talk about externalization of a subjective right to asylum 
(Valluy, 2009). 

Also, in a precise way, we can also speak of indirect 
externalization where it creates borders with third countries 
(Garcia Mahamut, 2016; Del Valle Galvez, 2016), i.e. 


neighboring states. 


1Directive 2013/32/EU of the European Parliament and of the Council of 26 June 
2013 on common procedures for granting and withdrawing international protection 
(recast). OJ L 180, 29/06/2013, 60-95, in particular see art. 38. 
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In the EU case, the transit agreements of migratory flows via 
Turkey with temporary or final destination Italy, Malta, Spain 
and Greece allow us to speak of an objective type limit of the 
borders between states. The external dimension of national and 
supranational entity is implied in such a case including the 
system of the Union as a configuration of a territorial 
sovereignty where it extends outside the relative territory of a 
state that exercises its own national jurisdiction (Federico, 
Moraru, Pannia, 2022). 

This is a legal, political reality situation of a broad regulation of 
the migratory phenomena in a context where the forms of illegal 
immigration in one's own territory, access, rejection of those 
who request international protection and who enter illegally in a 
territory need guarantees provided especially at the border and 
before entering the jurisdiction of another country. So we talk 
about fundamental rights obtained and enjoyed at the border that 
are involved in a system of international and European law. 

In this context it is provided effective protection through a 
continuous nexus of existence and in relation to a procedure 
where international protection is defined as a_ particular 
condition for people seeking multilevel protection and 
regulatory provisions suitable for each situation in this regard 


(Hathaway, 2021). 
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Each regulation also needs to be interpreted. In the migration 
sector, it is worth mentioning the International Association of 
Refugee and Migration Judges (IARMJ), which was established 
in 1997 with the aim of protecting the rights of migrants at a 
European level but also of collaborating with judges on such a 
difficult and constantly evolving matter at a transnational level 
(Hathaway, Foster, 2003; North, Chia, 2006)’. 

Thus, a dimension is distinguished that finds space for the 
principles and values of the Council of Europe as well as of the 
ECHR, as specific rights for foreigners where the right to 
asylum protects, guarantees analogous interpretation with 


conventional provisions and thus: 


“(...) allow the application of conventional rights to foreigners present on the 
territory of countries bound to respect the ECHR and, on the other hand, to 
limit state discretion in matters of migration policies, making the state party 
indirectly responsible for violations of the Convention to which the foreigner 
would likely be exposed in the country of origin (...)” (Cali, Bianku, Motoc, 
2021). 


Why a memorandum of understanding between the United 
Kingdom and Rwanda? 

The United Kingdom through Brexit has shown a closure of its 
external relations with other countries and at the same time on 
September 2023 signed an agreement of type of Memorandum 


of Understanding (MoU) between the United Kingdom and 


2According to Hathaway, Foster: “(...) in so many areas of refugee law and 
policy, the viability of a universal commitment to protection is challenged by 
divergence in state practice (...)”. 
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Rwanda trying to regularize the irregular migratory flows 
through the United Kingdom (Gower, Butchard, McKinney, 
2023). But only Rwandans try to enter the United Kingdom? 
The agreement and the related bases of a judicial system other 
than the civil law one* have shown that the United Kingdom is a 
safe third country where asylum seekers are taken into 
consideration before they become inadmissible’. 

The applications proposed and examined from Rwanda based on 
the Geneva Convention of 1951. The general rules of protection 
of international law allow a refugee status where the subjective 
condition is different from the legislation of Rwanda. 

The British courts are based on various decisions that are 
contrary to each other. In particular, the High Court rejected the 
general violations of the signed agreement thus excluding an 
erroneous assessment where the qualification of Rwanda as a 
safe third country and the decisions of inadmissibility and the 
transfer to Rwanda of people seeking asylum had to do with ex 
Art. 31 of the Geneva Convention (Collyer, Shahani, 2023)°. 


The British judge relied on a self-restraint system (Goodwin- 


SECtHR, K.N. v. the United Kingdom (no. 28774/22), ECHR 197 (2022), 
14.06.2022: “(...) he would not reasonably have been entitled in that state to a fair 
procedure in order to assess his status as an asylum seeker and that the qualification of 
the African state as a third safe state raised serious uncertainties (...)”. 

Alllegal Migration Act 2023, Section 2: 
https://www. legislation. gov.uk/ukpga/2023/37/contents 

5[2022] EWHC 3230 (Admin), AAA & Ors. v. SSHD CO/2032/2022 & Ors: 
https://www.judiciary.uk/wp-content/uploads/2022/12/AAA-v-SSHD-Rwanda- 
judgment.pdf 
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Gill, 2003)° where good faith respects first of all the political 
choices of the United Kingdom’. 

The High Court thus put in the forefront an incorrect assessment 
of the British Home Office where under certain circumstances 
the related decisions were not examined in a fair manner and 
had to be re-examined. 

The Court of Appeal after decisions of the first instance court 


declared that the related reasons had to do with the fact that: 


“(...) (a) Rwanda could not be considered a safe third country; (b) there were 
real risks of unlawful refoulement or violations of art. 3ECHR; (c) there was 
also the risk that the asylum requests would not be adequately examined in 
light of the regulatory system provided for by the Rwandan legal system (...)” 
(Finke, 2024)*. 

The High Court however confirmed the lines of the first instance 


judgments’. With regard to the prohibition of refoulement'’, the 


6“(...) The Contracting States shall not impose penal sanctions, on account of 
their illegal entry or presence, on refugees who come directly from a territory where 
their life or freedom were threatened in the sense of Article 1, provided that they 
present themselves promptly to the authorities and show valid reasons for their illegal 
entry or presence (...)”. 

7[2022] EWHC 3230 (Admin), par. 5: “(...) is not responsible for making 
political, social or economic choices-for example to determine how best to respond to 
the challenges presented by asylum seekers seeking to cross the Channel in small 
boats or by other means (...) those choices, are ones that Parliament has entrusted to 
ministers. The approach of ministers is a matter of legitimate public interest and 
debate and, in this instance, has stirred public controversy about whether the 
relocation of asylum seekers to a third country such as Rwanda is an appropriate 
response to the problems that the government has identified. But those matters are not 
for the court. The role of the court is only to ensure that the law is properly 
understood and observed, and that the rights guaranteed by Parliament are respected 
(...)”. 

8[2023] EWCA Civ 745, par. 109: 
https://www.refworld.org/jurisprudence/caselaw/gbrcaciv/2023/en/124332. See the 
dissenting opinion of Lord Chief Justice (Lord Burnett of Maldon) which is based on 
parr. 494-517 the real risk of refoulement. 

9[2023] UKSC 42, par. 50. 


10See in particular Art. 33 of the Geneva Convention relating to the status of 


Yearbook of European Union and Comparative Law-YEUCL, vol. 3, 2024 ISSN:2732-9909 


1060 


court stated that: 


“(...) management of asylum applications by the Rwandan authorities, on the 
basis of a similar agreement concluded in 2013 with Israel'', should have 
been adequately considered (as a precedent) by the British government (...) 
the demonstration that Rwanda had a history of several illegal pushbacks to 
unsafe countries and numerous shortcomings in the asylum system (...) was 
relevant in order to assess whether asylum seekers transferred to Rwanda 
were or were not at risk of pushback (...)’””””. 


The situation of rights in Rwanda has not been generally 
reported as well as the inadequacy of an asylum system which 
also included refoulement, the respect of guarantees provided 
within the agreement stipulated with Israel and even before with 
the United Kingdom and the guarantees of protection were a 
violation of Art. 3ECHR thus considering that the periculum in 
mora before the matter of refoulement affirms an extended 
perspective of a strategy. 


According to the Supreme Court: 


“(...) the possible existence of an obligation to evaluate asylum requests 
according to the rules and jurisdiction of the state of arrival, as well as 
regarding the relevance of the obligation of non-penalization (art. 31.1, 


Refugees, which states that “(...) no Contracting State shall expel or return (follow- 
up) a refugee in any manner whatsoever to the frontiers of territories where his life or 
freedom would be threatened on account of his race, religion, nationality, membership 
of a particular social group or political opinion (...)”. 


11[2023] UKSC 42, par. 96: https://www.supremecourt.uk/cases/uksc-2023- 
0093.html: “(...) no dispute that persons who were relocated under the agreement 
suffered serious breaches of their rights under the Refugee Convention. UNHCR 
found that asylum seekers who arrived in Rwanda under the arrangement were 
routinely moved clandestinely to Uganda (...) three cases, refoulement to Eritrea (via 
Kenya) had only been prevented by UNHCR’s intervention. The Rwandan 
government’s response to this evidence lacked substance. It merely said that Rwanda 
had entered into other transfer arrangements for the international protection of 
refugees that differed from the Israel/Rwanda scheme (...)”. 


12[2023] UKSC 42, par. 100: “(...) Its apparent failure to fulfill that undertaking 
is relevant to an assessment of the risk of refoulement under the arrangements entered 
into with the government of the United Kingdom (...)”. 


Yearbook of European Union and Comparative Law-YEUCL, vol. 3, 2024 ISSN:2732-9909 


1061 


Geneva Convention) or the principle of non-discrimination (arts. 3, Geneva 
Convention and 14 ECHR) (...)” (Briddick, Costello, 2023). 


It is thus noted that the relative MoU is now illegal in relation to 
the sector of asylum right with Rwanda where it becomes 
compliant with supervening manner the risks that reject and 
eliminate the relative legislation and that in domestic law will 
have to work on it after the relevant ruling of the High Court 
(Donald, Grogan, 2023)"°. 

In particular, the 20 July 2023 Illegal Migration Act 2023 
(Gower, McKinney, Dawson, Foster, 2023) allows the Home 
Secretary certain powers that conflict with irregular immigration 
and that restrict the fundamental freedoms of migrants seeking 
asylum by signing certain agreements regarding the expulsion of 
people: 


“(...): (i) who entered the United Kingdom illegally after 7 March 2023; (ii) 
do not have the right to remain there; and (iii) do not come directly from a 
place where they fear persecution. This provision must apply regardless of 
whether or not the person has lodged an appeal (including in court) 
challenging the decision to remove (...)”!*. 


Furthermore, it is established that the person who is subjected to 
a situation of detention in British territory for the first twenty- 
eight days has no right to respond to a request for bail, i.e. 


immigration bail, nor the possibility of challenging the relative 


13*(...) UKSC, like the Court of Appeal and the High Court, did not find the 
policy of removing asylum- seekers to a third country for their claims to be processed 
unlawful, only that Rwanda is not currently a safe country to do so (...)”. 

14 art. 13.3(b): “(...) A person who is being detained (...) must not be granted 
immigration bail by the First-tier Tribunal until after the end of the period of 28 days 
beginning with the date on which the person’s detention (...) began (...)”. And art. 
13(4): “(...) supervisory jurisdiction does not extend to, and no application or petition 
for judicial review may be made or brought in relation to, the decision (...)”. 
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provision of personal freedom in court'’. Thus, according to the 
principles of the UNHCR we speak of a ban on asylum which is 
in conflict with the guarantees that are given and taken by 


international law. 


What is the relationship between judges and British 
legislator with justice? 

The agreement signed with the United Kingdom is a political 
mistake. It did not respect international rules aiming to 
safeguard internal borders'® revealing thus a frustration'’ and a 
limiting power of review’*. 


This approach, has highlighted the separation of powers 


15UNHCR legal observations on the Illegal Migration Bill, 02 May 2023: 
https://www.unhcr.org/uk/media/unhcr-legal-observations-illegal-migration-bill-02- 
may-2023 

16“. ..) ouster clause is a clause in legislation which seeks to deny, or “oust”, the 
courts’ supervisory jurisdiction over the exercise of public power. This means that the 
subject matter of the ouster clause cannot be challenged in the courts (...)”. Joint 
Committee on Human Rights, Legislative Scrutiny: Judicial Review and Courts Bill, 
published 7 December 2021, par. 42. 


17HM Government, Safety of Rwanda (Asylum and Immigration) Bill 2023: 
legal position, 11 December 2023, 2ss: 
https://www.gov.uk/government/collections/the-safety-of-Rwanda-asylum-and- 
immigration-bill; Illegal Migration Act, Rwanda Treaty and Safety of Rwanda Bill: 
“(...) to preclude almost all grounds for individual challenge that could be used to 
suspend or frustrate removal (...)”. 


18R vy. Secretary of State for the Home Department, ex parte Fire Brigades 
Union, [1995] UKHL 3 (05 April 1995), p. 26 (Lord Mustill): 
https://www.lawteacher.net/cases/r-v-sshd-ex-parte-fire-brigades-union.php: “(...) is a 
feature of the peculiarly British conception of the separation of powers that 
Parliament, the executive and the courts each have their distinct and largely exclusive 
domain. Parliament has a legally unchallengeable right to make whatever laws it 
thinks right (...) carries on the administration of the country in accordance with the 
powers conferred on it by law. The courts interpret the laws, and see that they are 
obeyed (...)”. 
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especially between the judiciary and legislative power with too 
much precision’’. From a political point of view, the sovereignty 
of parliament as a popular expression and guarantee of judicial 
bodies” has been considered as an ideal foundation where it 
comes into application with domestic law and which restricted, 
according to the Miller I, (or Miller/Cherry case of the Supreme 
Court) (Cowie, Dawson, Fairbairn, Ferguson, Lipscombe, 2021) 
what was part of the Judicial Review and Courts Act 2022 
(Ewing, 1999)". 

The orientation of limiting the influence of decisions of the 
European Court of Human Rights (ECtHR) which was a filter 
between the Human Rights Act-HRA of 1998 was a 
demonstration for the House of Commons of a bill of rights of 
22 June 2022” in connection with a migration issue which had 
to do with security in Rwanda according to the Asylum and 
Immigration Bill of 7 December 2023. 

The procedural process of signature between the United 


19PM remarks on Supreme Court Judgement, 15 November 2023. 


202019 UKSC 41: https://www.supremecourt.uk/cases/uksc-2019-0192.html: 
“(...) the effect of frustrating or preventing, without reasonable justification, the 
ability of Parliament to carry out its constitutional functions as a legislature and as the 
body responsible for the supervision of the executive (...)” ([2019] UKSC 41, par. 50). 

21“(...) manner which subordinates Convention rights to constitutional principle 
and democratic tradition (...) “(...) traditional configuration of the role of the 
judiciary [...] through the intervention, encouraged but still, at least formally, 
discretionary, of Parliament and above all of the government (...)”. 


22(...) the purposes of determining the rights and obligations under domestic 
law of a public authority or any other person, no account is to be taken of any interim 
measure issued by the European Court of Human Rights (...)”. And Art. 24(1)): “(...) 
Court may not have regard to any interim measure issued by the European Court of 
Human Rights (...)” (art. 24(3)). 
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Kingdom and Rwanda, it was a rather heavy situation given the 
warlike nature with the executive power and the domestic 
judicial power and the increasingly precise vocation of 
prerogatives that risked in a negative way in front of the 
minimum international standards for the protection of human 
rights”. One of the objectives, on the one hand, was the balance 
at the national level and on the other hand the iurisdictio of the 
supreme courts”. 
The legal profile seems to be causal and it represents a respect 
of any British legislation that limits the powers of national 
judges thus modifying a regulatory framework in a restrictive 
way (Owen, 2023)”. 
In this spirit, a new agreement was signed on 5 December 2023 
with Rwanda” obviously awaiting ratification according to the 
Constitutional Reform and Governance Act 2010 (CRAG) thus 
underlining the differences of the previous MoU. 
The new agreement was based on an international law treaty that 
23 According of the opinion of Home Secretary on 14 November 2023 affirmed 
that: “(...) the operation of the European convention on human rights, Human Rights 
as other international law that had thus far obstructed progress on this issue 


24/2023] UKSC 42, par. 25. 


25“(...) court mak[es] clear that it would understand itself to be required to make 
a ruling on this matter (...) legal challenges to this course of action are virtually 
guaranteed (...)”. 


26Home Office, Agreement between the Government of the United Kingdom of 
Great Britain and Northern Ireland and the Government of the Republic of Rwanda 
for the provision of an asylum partnership to strengthen shared international 
commitments on the protection of refugees and migrants: 
https://www.gov.uk/government/publications/agreement-between-the-united- 
kingdom-and-the-republic-of-Rwanda 
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overcame the criticisms and constraints of the MoU as a 
response to parliamentary control. 

According to art. 3, the rights of people have found a space for 
application: 


“(...) regardless of their nationality, and without discrimination (...) thus 
specifying that it is not a causal agreement but that it was based on the 
principles of UNHCR which concerned rejection without exceptions and by 
Rwanda where asylum seekers proceeded to Syria, Yemen, Afghanistan””’. 
In particular, according to Art. 10, par. 4 MoU: 


“(...) persons who had been refused asylum in Rwanda could be removed to 
a country in which they have a right to reside (...) art. 10 of the Treaty 
explicitly excludes this, establishing that anyone who does not qualify to 
apply for asylum shall be guaranteed a regularisation of his personal situation 
(...) as to ensure a right to remain in Rwanda in the form of a permanent 
residence permit (...)”. Instead art. 11, par. 1 of the agreement allowed to ask 
any person to bring back for any reason thus going over the main scheme of 
the past according to the people who brought back from Rwanda: “(...) and 
should the United Kingdom be legally obliged to facilitate that person’s 
return (...)”"*. 

This is an established system of two levels. An administrative 


level that has to do with the First Instance Body according to art. 
3 and a second one of a jurisdictional type in front of the Appeal 
Body, art. 4. In this phase a double presidency was foreseen for 
the court that answered both to the Rwandan judge and another 
one that came from a Commonwealth state at least for the first 
five years as an impartial type of judicial composition that so for 
the first twelve months the independent experts for the right of 


asylum were a precise reality from that of the past. 


27[2023] UKSC 42, par. 85. 
28 Art. 11, MoU. 
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From an institutional point of view, the Monitoring Committee, 
i.e. commissions belonging to independent and extended bodies, 
were called to carry out monitoring activities on a relocation 
procedure, thus referring to the Joint Committee and allowing 
the publication of a Report after inspections carried out, as well 
as the relevant immigration inspectorate in the United Kingdom, 
which is part of the Home Secretary. 

Thus, according to art. 15, par. 9, it was recognized a system of 
related complaints where: 


“(...) alleged failures to comply with the obligations in this Agreement 
(including as to the treatment of a Relocated Individual (...)”. 


Thus, even disputes relating to the application of the agreement 
were based on the political solution of a mechanism where the 
Joint Committee is foreseen and if it was negative, the appeal 
follows the path of an arbitrator. 

On 7 December 2023, the submission of the Safety of Rwanda 
(Asylum and Immigration) Bill to the Home Secretary was 
noted. This had to do with the order, the compatibility which 
respected the principles and values of the ECHR. 

The Home Secretary did not respond positively and resorted to 


the formula of Art. 19, par. 1, letter b) of the HRA 1998”. 


29 Art. 19: “(...) Minister of the Crown in charge of a Bill in either House of 
Parliament must, before Second Reading of the Bill- (a) make a statement to the effect 
that in his view the provisions of the Bill are compatible with the Convention rights 
(“a statement of compatibility”); or (b) make a statement to the effect that although he 
is unable to make a statement of compatibility the government nevertheless wishes the 
House to proceed with the Bill (...)”: 
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According to art. 2, par. 1 Rwanda was to be considered a safe 
country*’ asking for a well-informed assurance based on facts 
and law since they could not appeal against the Secretary of 
State in relation to immigration. 


Moreover, according to art. 2, par. 3: 


“(...) the removal of a person to the Republic of Rwanda to the extent that 
the review or appeal is brought on the grounds that the Republic of Rwanda 
is not a safe country (...) is ultimately for the courts, not the legislature, to 
determine the limits set by the rule of law to the power to exclude review 
(. . yt, 

It was thus a factual relationship which identified a country like 


Rwanda as a safe country. This means respect and evaluation in 
a jurisdictional and not only political and constitutional 
context’. This stance, was opposed with the legislation of the 
House of Lords and with its relevant amendments on 20 March 
2024: 


“(...) have “due regard” to domestic and international law (...) will be a safe 
country when the arrangements provided for in the Rwanda Treaty have been 


fully implemented and for so long as they continue to be so (...)’. 


30 Art. 59(3) dell’Ilegal Migration Act 2023. 


31R (Privacy International) v. Investigatory Powers Tribunal, [2019] UKSC 22 
(Lord Carnwath), par. 131. 


32Lord Clarke (Lords Hansard, HL Deb 4 March 2024, vol. 836, c1332: 
https://www.theyworkforyou.com/lords/?id=2024-03-04a.1348.0, “(...) cannot recall 
a precedent in my time where a Government of any complexion has produced a Bill 
which asserts a matter of fact-facts to be fact. It then goes on to say that it should be 
regarded legally as a fact interminably, until and unless the Bill is changed, and that 
no court should even consider any question of the facts being otherwise (...)”. And 
Lord Goldsmith (Lords Hansard, HL Deb 22 January 2024, vol 835, c600: 
https://hansard.parliament.uk/Lords/2024-01-22/debates/A400338B-24DF-418F- 
8726-FASSEF555D98/AsylumUK-RwandaA greement: “C..) would be 
constitutionally inappropriate for Parliament to seek through statute to overturn 
findings of fact by the Supreme Court; I underline findings of fact because that is 
what the Supreme Court did (...)”. 


33House of Commons House of Lords Joint Committee on Human Rights, Safety 
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The ouster clauses have respected the values of the ECHR 
through the HRA 1988 and responded to the important role that 
the ECtHR has played in the immigration sector. Thus, the 
relative agreement, as a treaty always prevails over the HRA 
which will be disapplied to the needs that considered British law 
through a conventional jurisprudence, art. 2, and the relative 
interpretation in a conventional sense, art. 3 (Butchard, Dawson, 
McKinney, 2024)*. 

Suspending the first MoU to protect the rules of the ECHR 
according to that pre-established by the Court also meant that 
the precautionary decisions that are adopted for the ECtHR and 
by judges leave to a wide discretion the continuation of the work 
of the Home Office. 

The path followed in the signed agreement was that of 
protecting the borders by giving broad, precise and valuable 
rights for asylum applications towards a third country that will 
host these people. 

The regulatory framework was of a formal nature and thus 
reassured and allowed guarantees of both a procedural and 


substantial nature on the part of Rwanda. 


of Rwanda (Asylum and Immigration) Bill, Second Report of Session 2023-24 
Report, HC 435 HL 62, 12 February 2024, p. 23, par. 79: 
https://publications.parliament.uk/pa/jt5804/jtselect/jtrights/647/report.html: “C..) 
denying access to a court to challenge the safety of Rwanda the Bill is not compatible 
with the UK’s international obligations, most obviously Article 13 ECHR-the right to 
an effective remedy (...)”. 

34Lords Hansard, HL Deb 20 March 2024, vol 837, cc212 and 225: 
https://hansard.parliament.uk/lords/2024-03-20 
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Moreover, 


“(...) assurances in themselves are not proof of Rwanda’s current ability to 
fulfil them (...)”*. 
On 22 April 2024, the British House of Representatives Lords, 


with the related amendments, went against the House of 
Commons, following the path of acceptance which placed the 
condition of a safe country like that of Rwanda according to the 
declarations of the Secretary of State and consulting the 
Monitoring Committee. The Upper House thus decided to 
recognize the relative primacy and the will of the elected 
chamber not to block indefinitely the adoption of the relative 
law. For these reasons, we saw its promulgation on 25 April 


2024*°. 


The Australian system in asylum and immigration policy. 
The relationship between judge and legislator 

Australia is a country that has given weight to the immigration 
sector through greater protection of immigrant rights at the 
border (Ghezelbash, 2018). The positions obtained by the 


Australian side have obviously had criticism given that 


35International Agreements Committee, Scrutiny of international agreements: 
UK-Rwanda Agreement on an Asylum Partnership, HL Paper 43, 17 January 2024, 
par. 17: “(...) Majesty’s Government should not ratify the UK-Rwanda Agreement on 
an Asylum Partnership until the protections it provides have been fully implemented, 
since Parliament is being asked to make a judgement, based on the Agreement, about 
whether Rwanda is safe (...)”. 

36Lords Hansard, HL Deb 22 April 2024, vol 837, 1359: 
https://hansard.parliament.uk/lords/2024-04-22. According to Lord Anderson of 
Ipswich: “(...) time has now come to acknowledge the primacy of the elected House 
and to withdraw from the fray (...)”. 
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violations of international law and human rights, led to a level of 
costs on enforcement and governance where from a political 
point of view had a level of support for the related tools it has 
adopted (Matera, Tubakovic, Murray, 2023). 

Through a ruling of 8 November 2023, the Australian Supreme 
Court sought to remedy the illegitimacy profiles that challenged 
the Australian border protection policies. Thus, the exceptional 
regime laid the foundations as democratic principles that had to 
do with legality and found application for asylum seekers and 
refugees through the sea channel. 

The judicial interventions were many and the measures that had 
to do with the Australian asylum policy were limited to changes 
after the Australian and British experience, where it retraced the 
main stages of a legal relationship on the Australian immigration 
discipline (Kneebone, 2009). 

Within this framework, we have from the High Court of 28 
November 2023°’ a judgment after an appeal made by a stateless 
Rohingya who came from Myanmar and arrived in Australia by 
sea in September 2012. A five-year prison sentence is decided in 
2015. His bridging visa was withdrawn* due to a detention 
center’s affirmation that he suspected of being an unlawful non- 


citizen*’. It was criticized his detention as too harsh given the 


37[2023] HCA 37. 


38Section 116(1)(g) Migration Act 1958 (“the Act”); Reg 2.43(1)(p)(ii), 
Migration Regulations 1994. 


39Section 189(1), Migration Act. 
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circumstances of Art. 196 of the Migration Act. Then, in 2017, 
the appellant applied for a protection visa thus recognizing his 
refugee status and the related obligations derived from Australia. 
Finally, in 2020, the appellant had a decision to refuse the 
relative visa based on the danger for Australian society”. 

This is a judgment outside the logic of the European context but 
legitimate for the regional administrative court that was 
competent for the review. Therefore, the appellant turned to the 
High Court for the legitimacy of his detention and its contrariety 
with the provisions of the Migration Act and the Australian 
constitution which attributed to the courts the exclusive power to 
apply any punitive measure. 

This line of thought was also supported by the Australian 
Human Rights Commission, the Human Rights Law Centre and 
the Kaldor Centre for International Refugee Law who 
participated as amici curiae and found acceptance in the decision 
of the Court. 

The situation in Myanmar did not allow the relative repatriation. 
Obtaining a title in the Australian territory was excluded given 
the conviction of the appellant for the relative crime committed. 
Even the transfer to a third country seemed like a never-ending 
dream. The options for the future*’ prevented the conditions of 


AOSections 36(2)(a) and 36(2C), Migration Act. 


41 [2023] HCA 37: 
https://www.refworld.org/jurisprudence/caselaw/aushc/2023/en/147911: Cae) 
practicability and reasonably foreseeable future (...) are essential to anchoring the 
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detention to the applicant from the migration act thus violating 
the constitutional limits, personal freedom to public power. The 


High Court takes a step back”: 


“(...) trying to justify the overruling with the evolving understanding of the 
Constitution (...)’". 


Thus, the High Court has disapplied the relevant articles 189(1) 
and 196(1) of the Migration Act** and has declared the 
illegitimacy of the detention that has obtained the applicant for 
five years based on an invalid basis of a legislative type and 
above all not consistent with the principle of legality. 

Therefore, the Australian government went above and beyond 
trying to amend the Migration Act with the aim of: 


“(...) keeping the community safe, and strengthen the relevant migration 
laws to respond to the decision in NZYQ (...)””. 


The High Court for foreigners thus introduced a new temporary 
visa, the bridging visa, which imposed a series of relative 
conditions and with the obligation to remain in one’s home from 
10pm to 6am, with limits on work, subordinate access and prior 
authorisation from the Minister of Immigration and the relative 


communication in financial conditions. A stable control with 


expression of the constitutional limitation in factual reality (...)” ((2023] HCA 37, 
§57). 

42A1-Kateb v. Godwin, (2004) 219 CLR 562: 
https://www.hcourt.gov.au/cases/case_s28-2023? 
Itemid=107 &print=1 &tmpl=component 

43 [2023] HCA 37, par. 35. 

44 In particular see the Section 3A, Migration Act. 

45 Migration Amendment (Bridging Visa Conditions) Bill 2023, Memorandum of 
explanation: 


https://www.aph.gov.au/Parliamentary Business/Bills Legislation/Bills Search Resu 
Its/Result?bId=r7114. 
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electronic bracelets was a reality for immigrants. 

In the criminal sector, the infringement of measures that 
automatically constitute a crime has led to various critical issues 
in the protection of human rights and the related provisions 
where, through the legislative process and the parliamentary 
commission on the human rights sector** represented the basis 
for a new appeal to the same High Court. 


A related ruling of 28 November 2023: 


“(...) does not prevent the applicant from being detained on the basis of other 
legislative bases such as under a law providing for preventative detention of a 
child sex offender who presents an unacceptable risk of reoffending if 
released from custody (...) the Judicial power of Commonwealth (...) 
defining the boundaries between political and judicial power in the 
governance of immigration, presents itself as an extremely sensitive and 
crucial constitutional issue (...)”. 


The move towards a solution that offers a comprehensive 
framework of dynamics for the legal-legislative relationship on 
immigration policy has been an open challenge for Australia for 
many years where it has sought to find ground for a comparative 
analysis on substantive measures, the related procedural 
strategies and the involvement of many interested actors. 


The first time we noticed a similar situation in Australia dates 


46Report 1 of 2024; 
https://www.aph.gov.au/-/media/Committees/Senate/committee/humanrights_ctte/ 
reports/2024/Report_1/Report_1 of 2024.pdf? 
la=en&hash=FB023771035EE7B2963D38C637A2B9F56E10778E, par. 61, “(...) has 
not been demonstrated that the imposition of this condition satisfies the “quality of 
law” test, which requires that any measures which interfere with human rights must be 
sufficiently certain and accessible, such that people understand the legal consequences 
of their actions or the circumstances under which authorities may restrict the exercise 
of their rights (...)”. 
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back to 2001 (Zaiotti, 2016) with the Tampa case*’ and the 
continuous pressure efforts of the far-right party “One Nation” 
of Pauline Hanson (Grant, Moore, Lynch, 2018) that reached 
levels of hysteria in front of the arguments of asylum seekers. 
The Australian government of the time followed the path of the 
Pacific solution* as a package based on some strategies. On one 
side, we have the Australian territory that had to apply 
immigration policies allowing the adoption of an ad hoc regime 
for the transfer of foreigners to Australia without a regular visa. 


Ports that were located in the north of Australia are marked as 


9949 


“excised offshore places”*’ and asylum seekers organized 


themselves at these lines of offshore entry person (OEP). 
An ad hoc legal status has excluded the OEP from applying for a 


471 2001 a Norwegian merchant ship entitled MV Tampa its captain rescued 
about 435 asylum seekers near the coast of Christmas Island. The Australian state 
refused to dock the ship and take the rescued passengers to Indonesia. About five days 
of standoff and on 29 August the ship Tampa in Australian territorial waters docked 
the health conditions of the asylum seekers on board. So the Australian authorities 
closed the ports of Christmas Island and sent special air troops to prevent the docking 
in their territory. So the matter was closed with an agreement with New Zealand and 
Nauru and they declared their willingness to welcome people who have requested 
asylum and to process their applications in their territory. 


A8 Border Protection (Validation and Enforcement Powers) Act 2001; Migration 
Amendment (Excision from Migration Zone) Act 2001; Migration Amendment 
(Excision from Migration Zone) (Consequential Provisions) Act 2001; Migration 
Legislation Amendment Act (No. 1) 2001; Migration Legislation Amendment (No. 5) 
2001; Migration Legislation Amendment Act (No. 6) 2001. 


49The Howard Government introduced new excised offshore places which have 
now reached 4,990 small islands. We speak about the Migration Amendment 
Regulations (No. 6) 2005, which included the excised offshore places: “(...) islands 
that form part of Queensland and are north of latitude 21 degrees south; and all islands 
that form part of Western Australia and are north of latitude 23 degrees south; and all 
islands that form part of the Northern Territory and are north of latitude 16 degrees 
south (...)”. 
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protection visa’ according to the Australian law and after 
authorisation from the Minister for Immigration and the relevant 
public interest and public order”. 

Thus, we can speak of unilateral border rights that are combined 
with radical forms of cooperation (Hirsch, 2017) as we have 
seen with the Bali process of 2002 (Kneebone, 2014) where 
Australia largely relied on a system of protection for refugees in 
exchange for funding, training, new technologies, diplomatic 
actions (Nethery, Gordyn, 2014). 

By setting up and transferring OEP to other countries after the 
screening and control of their application, it was followed the 
procedure for determining the refugee status in a parallel way 
with the Australian territory and according to the responsibility 
of these third countries and especially to countries and territories 


that had no past experience of related procedures”. 


50See the Section 42(1), Migration Act 1958 which is affirmed that: “(...) a non- 
citizen must not travel to Australia without a visa that is in effect (...)”. According to 
Hirsch: “(...) deemed to be “at risk” of seeking asylum, such as those coming from 
“refugee-producing” countries, are regularly denied a visa. This is also reflected in the 
visa requirements for most temporary visas; the applicant must have a genuine 
intention to stay temporarily, a requirement that most refugees do not meet (...)”. 


51 Section 46A, Migration Act. 


52Migration Act 1958, op. cit.,. parr. 198A(1), 198(2)(d), which is affirmed that: 
“(...) the Minister may: (a) declare in writing that a specified country: (i) provides 
access, for persons seeking asylum, to effective procedures for assessing their need 
for protection; and (ii) (iii) (iv) provides protection for persons seeking asylum, 
pending determination of their refugee status; and provides protection to persons who 
are given refugee status, pending their voluntary repatriation to their country of origin 
or resettlement in another country; and meets relevant human rights standards in 
providing that protection (...)”. 
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There were many criticisms especially for the procedural 
standards and those guaranteed for the procedures of asylum 
seekers and for the help concerning legal assistance especially 
when a de facto detention was necessary for those who obtained 
refugee status in Australia and in other countries. 

The offshore procedure and the related governance did not have 
a nature based on statutes. The legal basis thus violated the 
principle of legality to asylum seekers, the related remedies with 
limiting powers (Foster, Pobjoy, 2011)°* and its components as 
they did not have the related independence requirements™. 

The legitimacy profiles were a topic submitted to the High 
Court” where the dualistic system at domestic level and 
international legal order in Australia prevented an explicit 
position of international obligations at domestic level thus 
invoking parameters of disapplication for the asylum legislation 


in Australia. 


53See the Refugee Status Assessment Review Panel 


54Foster, Pobjoy affirms that: “(...) office for such period, not exceeding 5 years, 
as is specified in the instrument of appointment, but is eligible for re-appointment (...) 
Migration Act, s. 461(1)). A member may only be removed during his or her term in 
certain specified circumstances including (...) the ground of proved misbehavior or 
physical or mental incapacity (...) (Migration Act, s. 468(1)) and other specific 
grounds (Migration Act, s. 468(2)) (...)”. 


55M61 (2010) 272 ALR 14: 
https://www.hcourt.gov.au/assets/publications/judgment-summaries/2010/hca41- 
2010-11-11 .pdf 
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The same High Court reported that: 


“(...) Art. 75 of the Constitution” builds its reasoning on the binding nature 
of the obligations of international law, and in particular of the Geneva 
Convention, which are incorporated at internal level in the Migration Act®*’ 
(...) the non-statutory nature of ministerial decisions is excluded, which are 
subject to compliance with the rules of procedural fairness™, the principles 
established by the Geneva Convention, and access to an effective remedy 
Ga) 


The judicial system sought to obtain declaratory relief” 
identifying thus other offshore procedures for officials and 
leading to other legislative measures thus promoting a reasoning 
of border rights within the framework of international 


obligations through the Migration Act as an application 


56M61 (2010) 272 ALR 14, Par. 51, section 75(iii): “(...) a matter in which the 
Commonwealth or a person being sued on behalf of the Commonwealth is a party 
(...)”3 section 75(v): “(...) as matters in which mandamus and injunction are sought 
against the Minister and either a departmental officer or the Secretary of the 
Department-all officers of the Commonwealth and even, perhaps, section 75(i) (as 
matters arising under a treaty-the Refugees Convention and the Refugees Protocol 
Ca 

57M61 (2010) 272 ALR 14, par. 27: “(...) the Migration Act [including section 
46A] contains an elaborated and interconnected set of statutory provisions directed to 
the purpose of responding to the international obligations which Australia has 
undertaken in the Refugees Convention and the Refugees Protocol (...)”. 


58M61 (2010) 272 ALR 14, par. 74: “(...) when a statute confers power to 
destroy, defeat or prejudice a person’s rights, interests or legitimate expectations, 
principles of natural justice will generally regulate the exercise of that power (...)”. 
and in par. 76: “(...) be applied also to the case at hand, since the ministerial decision, 
by prolonging the detention of the OEP asylum seekers, ends up limiting the rights 
and interests of those who were the subject of assessment or review (...)”. 

59 The writ of certiorari and the writ of mandamus formed their basis under s. 85, 
par. 5 of the Australian Constitution and sections 30-33 of the Judiciary Act 1903 
(Cth). The writ of certiorari is a writ which is issued by the superior court to review 
the decisions of an inferior court and on account of the irregularity in a proceeding. 
Thus the writ of mandamus and the order addressed to the court and to an officer of 
the Commonwealth also those of other judges of the inferior courts who are 
performing their public function in an unenforceable manner. Thus it is a power with 
broad contextual limits where it reduces the possibility of applying it in a precise 
manner. 
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dimension and above all an administrative discretion on the part 


of each minister involved. 


Towards a regional asylum screening system 

What we can understand from the Australian experience in the 
previous paragraphs makes us understand that there are access 
problems for the right to asylum and visa. The road of regional 
routes were necessary through the signature of international 
agreements with neighboring countries. On 24 July 2011, 
Australia signed an agreement with Malaysia and opened the 
way for the transfer of 800 asylum seekers and with the 
employment of welcoming 4000 refugees who obtained the 
relative refugee status from the officials of the UNHCR in 
Malaysia®. Legitimate or not this agreement gave to asylum 
seekers the possibility to express theirselves whenever it 
needed". 

The jurisdiction of the court places obligations on Australia for 
the accession to the Geneva Convention thus excluding the 
ministerial decisions which are taken under section 198A(3) of 
the Migration Act. It leaves outside any judicial control and 


according to par. 85: 


60 Arrangement Between the Government of Australia and the Government of 
Malaysia on Transfer and Resettlement, 25 July 2011, Clause 1: 
https://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p:query=Id%3A. 
%22library%2Fprspub%2F957022%22 


61M70 (2011) 280 ALR 18. 
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“(...) specified in the Declaration what will provide the Australia for the 
asylum-seeker remained in its territory (...)”. 


Particularly, according to art. 33, the High Court has stated that: 


“(...) Malaysia is not only not among the signatory countries of the Geneva 
Convention, but it does not even appear to have within its legal framework 
provisions that recognise and regulate the status of refugee (...)”. 


Art. 43: 


“(...) excludes that these shortcomings can be filled by the arrangement (...) it 
is a non-binding political act, far, therefore, from ensuring the protection of 
asylum seekers and refugees, according to the standards imposed by the 
Geneva Convention, in full compliance with the principle of legality (...)”. 


According to art. 55-56: 


“(...) the Geneva Convention requires states parties to ensure refugees 
protection that goes well beyond the principle of non-refoulement, to include 
access to a whole series of rights, such as, among others, the right not to be 
discriminated against, to education, to paid work, freedom of movement, 
which are not guaranteed in Malaysia (...)”. 


According to art. 86: 


“(...) to fulfill international protection obligations, refugee status 
determination procedures which in Malaysia are managed entirely by 
UNHCR (...)”. 

The High Court has also affirmed other considerations regarding 


the decision to transfer and the asylum seeker to another state 
that requires a precise assessment without excluding the risk that 
the individual and some applicants suffer persecution in the 
country. 

This is the case of an asylum seeker who has difficult elements 
and vulnerability due to accompanied foreign minors. So the 
relative transfer is requested. It decides the assessment 
procedure and the determination of best interests of the minor 


according to the standards of protection of the rights of the 
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minor according to the Australian law that is based on the 
Immigration (Guardianship of Children) Act of 1946 which for 
Australia is relevant for the protection of foreign minors who are 


unaccompanied. 


(Follows): The sovereign borders 

Amendments and modifications of the migration act were a 
reality and a solution for the Australian immigration policy™. It 
started from a political will of the 2013 through the operation 
sovereign borders. 

This is a pushback operation. It is applied on asylum seekers and 
on the procedures of applicants for refugee visas (offshore)® 
preventing thus migrants from intercepting the coasts (the 
Australian territorial waters) without having a regular visa and 
from reaching the Australian territory (Moreno-Lax, 
Ghezelbash, Klein, 2019). 

Asylum seekers that granted refugee visas are transferred to 


Australia as well as to neighbouring countries and locations such 


62Migration Legislation Amendment (Offshore Processing and Other Measures) 
Bill 2011, schedule i 
https://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills Search _Resu 
Its/Result?bIld=r4683. This was a bill which replaced the criteria which were laid 
down under section 198A(3) and the sole criterion was domestic interest which was 
passed by Parliament. The same bill was also intended to amend in a restrictive 
manner the Immigration (Guardianship of Children) Act 1946. 


63 Migration Amendment (Unauthorised Maritime Arrivals and Other Measures) 
Act 2013: 
https://www.aph.gov.au/Parliamentary Business/Bills Legislation/Bills Search Resu 
Its/Result?bId=r4920 
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as Nauru™, Papua New Guinea® and Cambodia® creating an 
accessible territory for internal and external borders (Bar-Tuvia, 
2018). 

The asylum procedure is applied to asylum seekers arriving by 
plane in Australia constituting thus a permanent protection visa. 
The sovereign borders policy through various interventions at 
the High Court through a level of self-restraint decides on 
elements of an Australian immigration policy where the 
legitimacy of a system of excised offshore places” as well as 
government military operations transfer asylum seekers to third 


countries through repatriation and rejection from the court 


64Memorandum of Understanding between the Republic of Nauru and the 
Commonwealth of Australia, relating to the transfer to and assessment of persons in 
Nauru, and related issues (3 August 2013): 
https://www.dfat.gov.au/geo/nauru/memorandum-of-understanding-between-the- 
republic-of-nauru-and-the-commonwealth-of-Australia-relating-to-the-transfer-to-and 


65Regional resettlement arrangement between Australia and Papua New Guinea 
(19 July 2013): https://www.refworld.org/legal/agreements/natlegbod/2013/en/63316 


66Memorandum of Understanding between the Government of the Kingdom of 
Cambodia and the Government of Australia, relating to the settlement of refugees in 
Cambodia (26 September 2014): 
https://www.refworld.org/legal/agreements/natlegbod/2014/en/93359 


67Plaintiff M68/2015 v Minister for Immigration and Border Protection (2016) 
257 CLR 42: https://www.hcourt.gov.au/cases/case_m68-2015; In this case we have a 
woman seeking asylum. She was transferred to Naaru and had an asylum application 
processed. She was then detained at the reception centre in Nauru and based on 
medical rules of Australia and then returned to Nauru. The legal argument was that 
Australia had the power to limit the Sri Lankan applicant’s liberty and to support the 
state of Nauru. In relation to the responsibility for the detention on Nauru and in 
Australia the High Court highlighted various arguments relating to and based on state 
sovereignty and that the detention was based on the MoU that was signed between 
Australia and Nauru where Australian officials had authority within the reception 
centres in Nauru according to the legislative framework that Nauru governed 
according to the Asylum Seekers (Regional Processing Centre) Act 2012. 
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(Emertonp, O’Suullivanp, 2015)*. 
The regional approach of an Australian migration policy is 
justified by the High Court: 


“(...) this may be an intended consequence of the operation of regional 
processing arrangements, but the immediate purpose (...) the facilitation of 
the removal of unauthorised maritime arrivals from Australia (...)”. 


The Constitutional Court of Papua New Guinea has declared the 
relative unconstitutionality of the legislative framework of a 
provision that transfers the detention of asylum seekers located 
on Manus Island to a MoU signed with Australia (Negishi, 
2024)”. According to par. 74, lett. 6: 


“(...) all steps necessary to cease and prevent unconstitutional detention and 
violation of human rights (...) was closed in October 2017, also resulting in 
new serious violations of the rights of asylum seekers (Bar-Tuvia, 2018)”, 


68CPCE v. Minister for Immigration and Border Protection, Case No S169/2014, 
30 September 2014: https://www.hcourt.gov.au/cases/case_s169-2014 


69M68 (2016) 257 CLR 42, 131 (Keane J): 
https://www.hcourt.gov.au/assets/cases/08-Sydney/s28-2023/NZYQ-MICMA- 
Pitf.pdf; We speak about the section 198AHA del Migration Act. 


70See the case Namah y. Pato [2016] PGSC 13; SC1497 (26 April 2016): 
https://www.hcourt.gov.au/assets/publications/judgment-summaries/2017/hca-3 1- 
2017-08-17.pdf. This is a program based on art. 42 of the constitution where it is 
included that: “(...) no person shall be deprived of his personal liberty (...)”. 
Therefore the same Court has affirmed in par. 38 and 39 that: “(...) power to limit 
personal liberty can be exercised only against those who are on the territory of Papua 
New Guinea without a visa (...) this is the case of the applicants who have obtained a 
valid permit from the Minister for Foreign Affairs and Immigration: consequently, the 
Court affirms the unconstitutionality and illegality of the forced transfer and detention 
of the applicants (...)”. 


7 1 According to Bar-Tuvia: “(...) refused to leave, citing fears for their safety if 
transferred to other places in PNG. The United Nations (UN) High Commissioner for 
Human Rights (OHCHR) called for food, water, and other services to be restored, 
noting that given there have been violent incidents in the past (directed against 
refugees in PNG), we believe these fears should be respected and satisfactorily 
addressed (...) three week stand-off between police and detainees, all asylum seekers 
and refugees were removed from the centre. The removal reportedly included the use 
of force. The detainees were transferred to alternative accommodation on Manus 
Island, which, according to UNHCR, was not ready for use (...)”. 
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the one in Nauru still remains operational, by virtue of a new agreement 
Cx)” 
So Australia has launched a series of class actions to condemn 


and compensate those who seek asylum illegally on Manus”. 

Already in 2020, the prosecutor of the International Criminal 
Court (ICC) declared that the conditions for initiating 
proceedings against Australia concerning detentions in offshore 


centres in Nauru and Manus Island are equivalent to: 


“(...) constituted cruel, inhuman, or degrading treatment (...) such that it was 
in violation of fundamental rules of international law (...)” (Matera, 
Tubakovic, Murray, 2023)”. 


These are interventions that show in a serious manner that the 
topic of immigration including transfers and detentions is 


addressed at a global level”. 


72See the Supreme Court of Victoria, Kamasaee v. Commonwealth of Australia 
& Ors S CI 2014 6770: https:/www.supremecourt.vic.gov.au/court-decisions/case- 
list/manus-island-detention-centre-class-action 


73International Criminal Court, Letter from Ms Kate Allingham, Office of 
Andrew Wilkie MP, 12 February 2020: 
https://uploads.guim.co.uk/2020/02/14/200213-Andrew-Wilkie-Response-from- 
International-Criminal-Court-Australian-Government-treatment-of-asylum- 
seekers _(1).pdf; All the discussion of the Prosecutor was based on the art. 7 of the 
statute of the ICC and affirmed that: “(...) information available indicates in this 
regard that migrants and asylum seekers living on Nauru and Manus Island were 
detained on average for upwards of one year in unhygienic, overcrowded tents or 
other primitive structures while suffering from heatstroke resulting from a lack of 
shelter from the sun and stifling heat (...) conditions also reportedly caused other 
health problems-such as digestive, musculoskeletal, and skin conditions among 
others-which were apparently exacerbated by the limited access to adequate medical 
care (...) appears that these conditions were further aggravated by an environment rife 
with sporadic acts of physical and sexual violence committed by staff at the facilities 
and members of the local population. The duration and conditions of detention caused 
migrants and asylum seekers-including children- measurably severe mental suffering, 
including by experiencing anxiety and depression that led many to engage in acts of 
suicide, attempted suicide, and other forms of self-harm, without adequate mental 
health care provided to assist in alleviating their suffering (...)”. 


74 In February 2024 approximately 40 asylum seekers were transferred to Nauru 
and as of June 2023 approximately 80 refugees and asylum seekers were still detained 
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The decisions of the High Court affirm the limits of executive 
power, as well as violations and compliance with the rule of law, 
as a continuous battle between judges and legislators in 
Australia on immigration policies that require support at a 


comparative and global level. 


Between Australia and United Kingdom 

Studying the experience of the Australian legislator with the 
British one, symmetries of the strategies and procedural 
mechanisms are noted. The Australian government promotes 
judicial control and decisions that are quite different from the 
European ones for such topics. 

The work carried out by both Australia and the United Kingdom 
tries to modulate international obligations through mechanisms 
of cooperation agreements with third countries relating to the 
asylum application and the provision of a very broad ministerial 
discretion. 

The measures circumvent obligations established by the Geneva 
Convention respect principles that invoke the governments that 
legitimize the operations carried out (Ghezelbash, 2023). 
Externalizing the migratory phenomenon between the United 
Kingdom and Australia to third countries means respect of the 
international obligations required in this matter. Obligations that 


in Papua New Guinea and in particular in Port Moresby. 
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with an autonomous and effective way at a domestic level are 
subject to a writing within regulations that are dedicated to an 
internal level. 

In Australia, in 2014, the relative regulatory framework relating 
to immigration refers explicitly to the Geneva Convention that 
was already included before”. Thus, the refugee is redefined, 
eliminating the connection with the Geneva Convention with an 
incisive way (Ghezelbash, 2023) and with the relative 
disciplines related to what has been established by Australian 
maritime law. These are operations where through the 
amendments of the 2014 are conformed with the maritime 
powers act where the validity of the conflict has tried to 
overcome the conflict of international obligations”. 

They have tried to remove international obligations and the 
provisions of the safety of Rwanda (Asylum and Immigration) 
Bill. According to the British courts it is a safe country and as a 
consequence it is not obliged to follow appeals that have as 
object that country and the same immigration matter. They have 
also tried to tighten the courts that have considered the 


expulsions towards Rwanda less in conformity with 


75Migration and Maritime Powers legislation Amendment (Resolving the 
Asylum Legacy caseload) Act 2014: 
https://www.aph.gov.au/parliamentary_business/bills legislation/bills_ search _results/ 
result?bid=r5346 

76Section 22A (1)(a), (c), Maritime Powers Act: 
https://lawcouncil.au/publicassets/2a565 143-e1d6-e61 1-80d2-005056be66b1/141105- 
Submission-2898-Migration-Maritime-Powers-Legislation-Amendment-bill-2014.pdf 
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international obligations and above all with the Geneva 
Convention thus providing that the ouster clauses receive 
applications on norms contrary to the right of immigration. In 
this regard, the Human Rights Act in section 2.5 defines as 
“interpretation of international law by the court or tribunal”. 

The strategy used by both Australia and the United Kingdom 
was based on introducing international obligations of a modify 
character, based on measures which ensured a broad power to a 
protection system which manages the asylum application by sea, 
thus arranging repatriation in particular protection needs as a 
violation of the principle of non-refoulement”. 

The United Kingdom has followed the path of the Nationality 
and Borders Act 2022, i.e. approximately the same strategy to 
stop and demand ships from the British port to be retained in 
cases that are connected with the immigration”. 

The related procedural mechanisms evade compliance with 
international obligations with reference to Australia where the 
discipline of asylum procedures are the so-called excised 
offshore places”. 

The regulatory framework is oriented to various non-legislative 


sources such as for example the Refugee Status Assessment 


77See in particular the Migration Amendment (Clarifying international 
obligations for removal) Act 2021. 


78Nationality and Borders Act 2022, Schedule 7 entitled: “Maritime 
Enforcement” which has modified the part 3A of the Immigration Act of 1971. 


79Migration Act, op. cit. 
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Procedures Manual, as well as the Guidelines for the 
Independent Merits Review of Refugee Status Assessments 
which are used exclusively for officials who were responsible 
for offshore procedures. These are manuals that are accessible 
but without mandatory effectiveness (Ghezelbash, 2020; Matera, 
Tubakovic, Murray, 2023). 

Australia, also, follows the procedural mechanism of MoU with 
neighboring and non-neighboring countries such as Sri Lanka, 
Malaysia, Papua New Guinea, Nauru. 

Binding agreements such as international agreements within 
schemes that go against the nature of commercial relations in the 
area respect the violations and guarantees of the procedures 
related to asylum, detention of refugees and asylum seekers of 
third countries”. 

The respect of international obligations and the related judicial 
control is noted during “operation isotrope’”, i.e. a military type 
operation of the British government to managed the English 
Channel of migrants in 2022. This is an operation that lasted a 


short time and was criticized for its: 


“(...) absence of clarity over what precisely military operational control of 
channel operations would mean (...)’”*'. 


In the United Kingdom, the appeal of the MoU that managed the 


migratory phenomenon has gathered many criticisms and 


80High Court M70 (2011) 280 ALR 18: https://www.hcourt.gov.au/cases/case- 
m70/2011 

81Defence Committee, Operation Isotrope: the use of the military to counter 
migrant crossings, Fourth Report of Session 2021—22, HC 1069, para 4. 
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questions that affected the government: 

“(...) UK’s obligations under international law; whether the policy objectives 
are coherent and achievable, the financial implications, the basis in domestic 
law for its implementation; or whether any safeguards ought to have been 
introduced (...)”. 


Within this context, the relative agreement between Australia 
and the government of Nauru has changed the department of 
Immigration and citizenship into Department of Immigration 
and Border Protection as a private company that allows certain 
services such as the transfield service which is responsible for 
safety, cleaning, etc. 

It is an organisational programme which has been noted and 
included by the Australian High Court which excluded 
responsibility for the detention arrangements for asylum seekers 
as well as the so-called Regional Processing Centres of Nauru’, 


where it was stated that: 


“(...) acted, in a relevant sense, as de facto agents of the Executive 
Government of the Commonwealth in physically detaining the plaintiff in 
custody (...)’™*. 

Similarly, in the British territory the reception of asylum seekers 


82House of Lords International Agreements Committee 7th Report of Session 
2022-23 Memorandum of Understanding between the UK and Rwanda for the 
provision of an asylum partnership arrangement, 
https://committees.parliament.uk/publications/30322/documents/175339/default/, par. 
46 and 34: “(...) UK government should not have chosen an MoU to facilitate this 
arrangement. Agreements that raise fundamental questions about individual rights 
should not be entered into through an MoU, but through a formal treaty (...) is 
unacceptable that the government should be able to use prerogative powers to agree 
important arrangements with other states that have serious human rights implications 
without any scrutiny by Parliament (...)”. 


83M68 (2016) 257 CLR 42: 
https://www.hcourt.gov.au/assets/cases/s195-2016/PIf-S 195-2016 Def.pdf 


84Par. 108 (Gageler J). 
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was managed by private companies such as Clearsprings Ready 
Homes, Mears Group and Serco®*. This means that were 
increased the costs of coordination through the various actors 
involved including the local authorities, private citizens, etc. 
(Glorius, Doomernik, 2016)**. 

The National Audit Office, as a novelty of 2019, has 
collaborated with the companies that are involved in order to 
ensure a service that respects all the regulatory standards*”. 

In other words, each special regime for foreigners respects the 
democratic principles of the state (Zetter, 2007). Every 
uncertainty is legitimate and justifies the damage for migrants 
who are faced like human beings according to the political 
communication on the matter (Dembour, 2015). 

The trafficking of human beings seeking asylum is thus 
accompanied by an invariable system™: 


85In particular from 2012 to 2019 the reception system for asylum seekers in the 
British territory was organized through some contracts that had the name COMPASS. 
In 2019 this system was replaced with other regional reception and transport contracts 
that were entrusted to private companies. 


86According to the authors: “(...) transition of responsibility for asylum 
accommodation that came through COMPASS led to a loss of knowledge and 
expertise within the local authority. This “institutional memory” was not only of the 
asylum system and its varied legal complexities and distinctions, but also of the local 
context of dispersal, community relations, and those practices and experiments that 
had made dispersal function more or less effectively in the past (...) ability to reflect 
on past mistakes, contextualize new policy approaches and crucially historicize what 
may, or may not, work within differing local contexts of support, community relations 
and demographics was dramatically reduced (...)”. 


87National Audit Office, Asylum accommodation and support, 2020: Asylum 
accommodation and _— support-National Audit Office (NAO) Report: 
https://www.nao.org.uk/reports/investigation-into-asylum-accommodation/ 


88House of Commons Committee report, Channel crossings, migration and 
asylum, First Report of Session 2022-23 Channel crossings, migration and asylum- 
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“(...) we are not going to allow people to arrive on the mainland and to 
subvert the process (...)” (Murray, 2015). 
The Anglo-Saxon system as an element of culture it respects 


immigration policies. It restores every procedure that is 
politically committed to transforming migrants into a non- 
structural but now global system (Karp, 2023)*°. The sea routes 
unlike those who show the system of border control in the 
states” is an element of screening and control in evolution. 
Perhaps for this reason both the United Kingdom and Australia 
have sought to have a significant increase in the resettlement of 
refugees within the discretionary control and selection asylum 
system: 


“(...) the Australian government has numerically linked the onshore and 
offshore humanitarian programs. For every permanent visa granted to an 
onshore asylum-seeker, one less place is available in Australia’s resettlement 
program (...)” (Hirsch, 2017). 

The judicial power remains weak in the face of the lack of 


precise rules thus establishing a conflict not with the applicants 


but with every national legislator. 


Therefore, the Australian High Court through its decisions has 


Home Affairs Committee: 
https://publications.parliament.uk/pa/cm5803/cmselect/cmhaff/199/report.html 

89“(...) it’s precisely because the Australian public was so supportive of locking 
people up and throwing away the key that the search for better and more 
constitutionally sound alternatives ceased (...)”. 


90Committee of the House of commons, par. 21: “(...) visibility of small boat 
crossings of the English Channel should not prevent our remembering that migrants 
also use ferries, planes, trains and vehicles to enter the United Kingdom irregularly 
and by clandestine means (...)”. 
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also referred to the rule of law with a wide discretion of a 
complex system that in practice every border policy should be 
connected with the legal culture and with the Bill of Rights 
(Gelber, 2015)*!. 


In such a case human rights: 


“(...) interplay of common law, statutory law, the influence of international 
legal standards and norms, and the presence of rights-protecting attitudes in 
political culture (...)” (Gauja, Gelber, 2011). 


The lack of the Bill of rights as a legal constraint of the Human 
Rights Act of 1998 subjects the jurisdiction of the ECtHR to 
follow its own work autonomously and not to be involved with 
sentences coming from the High Court but always based on 
human rights, international law and in the logic of the national 
legal culture”. 

The judiciary has systematically addressed violations of 
international obligations under the rule of law such as offshore, 
detention and processing mechanisms. Powers that have 
reviewed migrations exclusively and have validated legislative 
measures, administrative practices in question of substantial 
legitimacy”’. 

91 According to Gelber: “(...) Federation the decision not to include a bill of 
rights in the Constitution was deliberate, although differing reasons are cited for this, 
including a belief that the West minster model of responsible government was 
sufficient to prevent gross abuses of human rights from occurring, and conversely an 
argument that a bill of rights was excluded in order to allow governments to continue 


to discriminate, especially against Indigenous peoples and Chinese immigrants to the 
goldfields (...)”. 


92Many of the amendments to the Migration Act that were made during 2014 
followed the relevant references in the Geneva Convention. 


93McHugh in Al-Kateb v. Godwin (2004) 208 ALR 124, par. 45: 
https://jade.1o/j/?a=outline&id=68483; “(...) is not for courts, exercising federal 
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In United Kingdom, the Supreme Court Regulation has followed 


a substantial dimension, according to par. 25, 52 and 55: 


“(...) to make its own assessment of whether there are substantial grounds for 
believing that there is a real risk of refoulement. It is not required to accept 
the government's evaluation of assurances unless there is compelling 
evidence to the contrary (...) independence of its actions and the peculiarities 
of its role and its proceeding, especially in front of the Executive” (...) bear 
its own expertise and experience: weighing competing bodies of evidence, 
and assessing whether there are grounds for apprehending a risk, are familiar 
judicial functions (...) the significance of non-refoulment being a principle of 
customary international law is that it is consequently binding upon all states 
in international law, regardless of whether they are party to any treaties 
which give it effect (...)”. 


Between the lines we note that the human rights act and the 
agreement between the United Kingdom and Rwanda have 
reformulated the respect of the rule of law for asylum seekers 


and refugees given that the Court itself stated that the: 


“(...) principle of non- refoulement is therefore given effect not only by the 
ECHR but also by other international conventions to which the United 
Kingdom is party. It is a core principle of international law, to which the 
United Kingdom government has repeatedly committed itself on the 
international stage, consistently with this country's reputation for developing 
and upholding the rule of law (...)” (Owen, 2023)”. 


jurisdiction, to determine whether the course taken by Parliament is unjust or contrary 
to basic human rights. The function of the courts in this context is simply to determine 
whether the law of the Parliament is within the powers conferred on it by the 
Constitution (...)”. 

94McHugh in Al-Kateb v. Godwin (2004) 208 ALR 124, par. 57: “(...) 
assessment of whether there is such a risk is an important element of that evidence, 
but the court is bound to consider the question in the light of the evidence as a whole 
and to reach its own conclusion (...)”. 

95The Judicial Review and Courts Act 2022 and the amendment to the Human 
Rights Act 1998 heralded the policies of past Conservative governments in 
immigration policy: https://www.legislation.gov.uk/ukpga/2022/35/contents 


Yearbook of European Union and Comparative Law-YEUCL, vol. 3, 2024 ISSN:2732-9909 


1093 


Concluding remarks 
From the experience gained from the two common law countries 
that have addressed immigration policy in a different way but 
also with many symmetries, it is clear that we are not at the 
conclusion of an end but at the beginning of new reflections, of 
legislative interventions in the sector, after the judicial support 
that has shown, that the rigidity of the past is now part of an 
outdated past. A past where the nation state has now changed 
face and the new territories struggle to follow the past without a 
new organization (Sassen, 2013). 
Thus, new jurisdictions were created through international 
obligations where judicial control has tried to give a new order 
not only of an administrative type but towards new interests to 
follow and above all to resolve problems and gaps of the past 
through the signing of new agreements with third countries 
(Hirsch 2017)”. 
In such a way, states will have to attribute to new policies 
especially now that human trafficking of migrants puts judges in 
certain difficulties and showing many times to public opinion 
that they are irresponsible in front of the fears and human pains 
of people coming from many difficulties. 

96According to Hirsch: “(...) irregular migration presents a challenge to the 
state’s claim to sovereignty because they challenge a core component of how the state 
defines itself-control over its territory (...) control over territory is closely connected 
to the idea of state sovereignty, a lack of enforcement of immigration laws is often 
interpreted as evidence of a lack of sovereignty. Uncontrolled migration also 


challenges the state’s power to decide who is included and excluded, a key element of 
nationhood and national identity (...)”. 
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This is not a weakness of the rule of law but a political lack of 
will. States should re-establish new forms of rules by showing 
state and social responsibility as a certain self-restraint not only 
of immigration policies but also of a general restart at a global 
level of greater protection of human rights through new policies 
that show the non-indifference of the past through a balance in 
the judicial and legislative power that necessarily undergoes 
rapid evolution in relation to immigration policy especially for 


the next few years. 


Yearbook of European Union and Comparative Law-YEUCL, vol. 3, 2024 ISSN:2732-9909 


1095 


References 

Aradau, C. (2023). Borders have always been §artificial: 
Migration, data and AI. International Migration, 61 (5), 303- 
306. 

Bar-Tuvia, S. (2018). Australian and Israeli Agreements for the 
Permanent Transfer of Refugees: Stretching Further the 
(l)legality and (Im)morality of Western Externalization 
Policies. International Journal of Refugee Law, 30 (3), 476-511. 
Boswell, C. (2013). The “External Dimension” of EU 
Immigration and Asylum Policy. International Affairs, 79 (3), 
619-638. 

Briddick, C., Costello, C. (2023, November, 23). Supreme 
Judgecraft. Non-Refoulement and the end of the UK-Rwanda 
“deal’?. Verfassungsblog: https://verfassungsblog.de/supreme- 


judgecraft/ 
Butchard, P., Dawson, J., McKinney, C.J. (2024, January, 12). 


Safety of Rwanda (Asylum and Immigration) Bill: legal 
commentary, Research Briefing Number 9931, par. 3.2: 
https://commonslibrary.parliament.uk/research-briefings/cbp- 
9931/ 

Cali, B., Bianku, L., Motoc, I. (2021). Migration and the 


European Convention on Human Rights. Oxford University 
Press, Oxford, 19ss. 


Camoni, D. (2023). La “externalizacion” de las politicas de asilo 


Yearbook of European Union and Comparative Law-YEUCL, vol. 3, 2024 ISSN:2732-9909 


1096 


en el continente europeo. In V. Faggiani (dir.), F.J. Garrido 
Carrillo (eds.). La necesaria reconfiguracion del derecho de 
asilo. Entre la dimension interna y externa de la politica 
migratoria de la UE, Aranzadi, Cizur Menor, 187-212. 

Collyer, M, Shahani, U. (2023). Offshoring Refugees: Colonial 
Echoes of the UK-Rwanda Migration and Economic 
Development Partnership. Social Sciences, 12 (8), 453ss. 

Cowie, G., Dawson, J., Fairbairn, C., Ferguson, D., Lipscombe, 
S. (2021, October, 12). Judicial Review and Courts Bill 2021- 
22. HC Library Briefing Paper, Number 09253: 
https://commonslibrary.parliament.uk/research-briefings/cbp- 
9429]/ 

Dastyari, A., Nethery, A., Hirsch, A.L. (2023). Refugee 


externalisation policies. Responsability, legitimacy and 
accountability. ed. Routldege, London, New York, 5ss. 

Del Valle Galvez, A. (2016). Los refugiados, las fronteras 
exteriores y la evolucion del concepto de frontera internacional. 
Revista de Derecho Comunitario Europeo, 55, 759-777. 
Dembour, M.B. (2015). When Humans Become Migrants: Study 
of the European Court of Human Rights with an Inter-American 
Counterpoint. Oxford University Press, Oxford. 

Donald, A., Grogan, J. (2023, November 17). Defeat in the 
Supreme Court. Where next for UK asykum_policy?. 
Verfassungsblog: https://verfassungsblog.de/defeat-in-the- 


Yearbook of European Union and Comparative Law-YEUCL, vol. 3, 2024 ISSN:2732-9909 


1097 


supreme-court/ 
Emertonp, P., O’Suullivanp, M. (2015). Rethinking asylum 


seeker detention at sea. The power to detain asylum seekers at 
sea under the maritime powers act 2013 (CTH). UNSW Law 
Journal, 38 (2), 698ss. 

Ewing, K.D. (1999). The Human Rights Act and Parliamentary 
Democracy. Modern Law Review, 62 (1), 100ss. 

Federico, V., Moraru, M., Pannia, P. (2022). The growing but 
uneven role of European courts in (im)migration governance: a 
comparative perspective. European Journal of Legal Studies, 
14, 1-20. 

Finke, L., (2024, April, 10). Untangling Refoulement And Non- 
Refoulement In The Judicial Response To The “Rwanda 
Policy”. LSE Law Review Blog: 
Https://blog.lselawreview.com/2024/04/10/untangling- 


refoulement-and-non-refoulement-in-the-judicial-response-to- 


the-rwanda-policy/ 
Foster, M., Pobjoy, J. (2011). A Failed Case of Legal 


Exceptionalism? Refugee Status Determination in Australia’s 
“Excised” Territory. International Journal of Refugee Law, 23 
(4), 583-631. 

Garcia Mahamut, B. (2016). La ductilidad del derecho a la 
proteccion internacional (refugio y proteccion subsidiaria) ante 


las crisis humanitarias: un desafio para Europa y para el Sistema 


Yearbook of European Union and Comparative Law-YEUCL, vol. 3, 2024 ISSN:2732-9909 


1098 


Comun de Asilo. Teoria y Realidad Constitucional, 38, 211- 
238. 

Gauja, A., Gelber, K. (2011). High Court Review 2010: The 
Resurgence of Rights?. Australian Journal of Political Science, 
46 (4), 684-698. 

Geddes, A. (2005). Europeanisation Goes South: The External 
Dimension of EU Migration and Asylum Policy. Journal for 
Comparative Government and European Policy, 3 (2), 275-293. 
Gelber, K. (2015). High Court Review 2004: Limits on the 
Judicial Protection of Rights. Australian Journal of Political 
Science, 40 (2), 309ss. 

Ghezelbash, D. (2018). Refugee Lost. Asylum Law in an 
Interdependent World. Cambridge University Press, Cambridge. 
Ghezelbash, D. (2020). Hyper-Legalism and Obfuscation: How 
States Evade Their International Obligations towards Refugees. 
The American Journal of Comparative Law, 68 (3), 482-516. 
Ghezelbash, D. (2023). Australia’s boat push back policy. 
Hyperlegalism and obfuscation in action. In A. Dastyari, A. 
Nethery, A. Hirsh, Refugee  externalisation policies. 
Responsibility, legitimacy and accountability. ed. Routldege, 
London, New York, 68ss. 

Giraudon, V. (2003). Before the EU Border: Remote Control of 
the “Huddled Masses”. In K. Groenendik, E. Guild, P. 
Minderhoud (eds.). In Search of Europe’s Borders. Kluwer Law 


Yearbook of European Union and Comparative Law-YEUCL, vol. 3, 2024 ISSN:2732-9909 


1099 


International, The Hague, London, New York, 196ss. 

Glorius, B., Doomernik, J. (2016). Jonathan Darling, Asylum in 
Austere Times: Instability, Privatization and Experimentation 
within the UK Asylum Dispersal System. Journal of Refugee 
Studies, 29 (4), 484-504. 

Gower, M. Butchard, P., McKinney, C.J. (2023, December, 5). 
The UK-Rwanda Migration and Economic Development 
Partnership. HC Library Research Briefing, Number 9568: 
https://commonslibrary.parliament.uk/research-briefings/cbp- 
9568/ 

Gower, M., McKinney, C.J., Dawson, J., Foster, D. (2023, 
March, 10). Illegal Migration Bill 2022-23. HC Library Briefing 
Paper, Number CBP-9747: 
https://commonslibrary.parliament.uk/research-briefings/cbp- 
9747/ 

Grant, B., Moore, T., Lynch, T. (eds.) (2018). The Rise of Right- 
Populism: Pauline Hanson’s One Nation and Australian 
Politics. ed. Springer, Berlin. 

Guy S. Goodwin-Gill, (2003). Article 31 of the 1951 
Convention relating to the Status of Refugees: Nonpenalization, 
Detention and Protection. A paper prepared at the request of 
the Department of International Protection for the UNHCR 
Global Consultations. Cambridge University Press, Cambridge. 
Hathaway, J.C. (2021). The rights of refugees under 


Yearbook of European Union and Comparative Law-YEUCL, vol. 3, 2024 ISSN:2732-9909 


1100 


international law. Cambridge University Press, Cambridge. 
Hathaway, Le ae Foster, M. (2003). Internal 
Protection/Relocation/Flight Alternative as an Aspect of 
Refugee Status Determination. In E. Feller, V. Tiirk, F. 
Nicholson (eds.). Refugee Protection in International Law: 
UNHCR’s Global Consultations on International Protection. 
Cambridge University Press, Cambridge, 359. 

Hirsch, A.L. (2017). The Borders Beyond the Border: 
Australia’s Extraterritorial Migration Controls. Refugee Survey 
Quarterly, 36 (3), 58ss. 

Hirschl, R. (2014). Case Selection and Research Design in 
Comparative Constitutional Studies. In R. Hischl (eds.). 
Comparative Matters: The Renaissance of Comparative 
Constitutional Law. Oxford University Press, Oxford, 224-281. 
Karp. P. (2023, November, 19). Both sides of politics knew the 
indefinite detention regime was on shaky ground-and now 
taxpayers will pay. The Guardian: 
https://www.theguardian.com/australia-news/2023/nov/20/both- 


sides-of-politics-knew-the-indefinite-detention-regime-was-on- 


shaky-ground-and-now-taxpayers-will-pay 
Kneebone, S. (2009). The Australian Story: Asylum Seekers 
Outside the Law. In S. Kneebone (eds.). Refugees, Asylum 


Seekers and The Rule of Law: Comparative Perspectives. 


Cambridge University Press, Cambridge. 


Yearbook of European Union and Comparative Law-YEUCL, vol. 3, 2024 ISSN:2732-9909 


1101 


Kneebone, S. (2014). The Bali Process and Global Refugee 
Policy in the Asia-Pacific Region. Journal of Refugee Studies, 
27 (4), 88s. 

Matera, M., Tubakovic, T., Murray, P. (2023). Is Australia a 
Model for the UK? A Critical Assessment of Parallels of Cruelty 
in Refugee Externalization Policies. Journal of Refugee Studies, 
36 (2), 271-293. 

Moreno-Lax, V., Ghezelbash, D., Klein, N. (2019). Between 
Life, Security and Rights: Framing the Interdiction of “Boat 
Migrants” in the Central Mediterranean and Australia. Leiden 
Journal of international law, 32 (4), 716-740. 

Murray, P. (2015). Interview with Minister for Immigration and 
Border Protection Peter Dutton. Australian Agenda Sky News: 


https://minister.homeaffairs.gov.au/peterdutton/Pages/2016/paul 
-murray-live-08112016.aspx 


Negishi, Y. (2024). Constructive Refoulement as Disguised 
Voluntary Return: The Internalised Externalisation of 
Migrants. Netherlands International Law Review, 71, 155-176. 
Nethery, A.,  Gordyn, C. (2014). Australia-Indonesia 
Cooperation on Asylum-Seekers: A Case of “Incentivised Policy 
Transfer”. Australian Journal of International Affairs, 68 (2), 
192ss. 

North, A.M., Chia, J. (2006). Towards Convergence in the 
Interpretation of the Refugee Convention: A Proposal for the 


Yearbook of European Union and Comparative Law-YEUCL, vol. 3, 2024 ISSN:2732-9909 


1102 


Establishment of an International Judicial Commission for 
Refugees. Australian Yearbook of International Law, 25, 105- 
138. 

Osso, B.N. (2023). Unpacking the Safe Third Country Concept 
in the European Union: B/orders, Legal Spaces, and Asylum in 
the Shadow of Externalization. /nternational Journal of Refugee 
Law, 20, 1-32. 

Owen, D. (2023, November, 19). Magical Thinking and 
Obsessive Desires. Conservative Politics, Human Rights, and 
the Rwanda Judgment. Verfassungsblog: 
https://verfassungsblog.de/magical-thinking-and-obsessive- 


desires/ 

Sassen, S. (2013). Visible Formalizations and Formally Invisible 
Facticities. Indiana Journal of Global Legal Studies, 20 (1), 4- 
ZT. 

Valluy, J. (2009). Rejet des exilées. Le grand retournement du 
droit de l’asile. Editions du Croquant, Bellecombe-en-Bauges, 
278ss. 

Zaiotti, R. (2016). Mapping Remote Control: The 
Externalization of Migration Management in the 21st Century. 
In R. Zaiotti (eds). Externalizing Migration Management: 
Europe, North America and the Spread of “Remote Control” 
Practices. Routledge, London, New York, 4ss. 

Zetter, R. (2007). More Labels, Fewer Refugees: Remaking the 


Yearbook of European Union and Comparative Law-YEUCL, vol. 3, 2024 ISSN:2732-9909 


1103 


Refugee Label in an Era of Globalization. Journal of Refugee 
Studies, 20 (2), 172-192. 


Yearbook of European Union and Comparative Law-YEUCL, vol. 3, 2024 ISSN:2732-9909 


